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“Go on doing with your pen what in 
other times was done with the sword.”
      
  Thomas Jefferson
  1792 Letter to Thomas Paine1

Conflicts in the course of human relations have long 
been settled by fighting.  Dueling was once known as 
“judicial combat.”2  In fact, the most famous duel in 
American history was between two prominent law-
yers.3  Attorneys are merely martial artisans of theory 
and persuasion — warriors of words.  Our dagger is 
the pen; our poison is the ink upon the page.  The 
courtroom is our stage, and a wordsmith’s arsenal is 
bountiful. 

I. A Brief History Of Modern Law
Our journey begins in mother England.  Judicial deci-
sions evolved in the royal courts of England and ul-
timately became known collectively as the “common 
law.”  The United States of America has adopted Eng-
lish common law in almost every state of the nation, 
except where Superseded by constitutional, legislative 

or judicial decree.4  The Courts in England were di-
vided between courts of equity and courts of law.  For 
many years, our judicial system contained separate 
courts of law and courts of equity, each of which de-
veloped different rules of substance, procedure, and 
remedy.5  Courts of law and courts of equity offered 
distinct types of relief to parties.  In the 19th cen-
tury, however, the American legal system underwent 
sweeping reform that abolished the separate equity 
courts and created a single form of action — the civil 
action.6  This development is known as the merger of 
law and equity.7  Today, the legal theories espoused by 
our courts of civil law provide a broad array of action-
able rights under our current legal system.  

With hundreds of years of legal battles behind us, in-
numerable theories to support a civil action have been 
proposed and a wide array were found to be action-
able.  Below, this author presents a brief description of 
the more frequently litigated legal theories beyond en-
forcement of the insuring agreement brought against 
(and sometimes by) insurance companies.

II. Basic Kinds Of Civil Actions
In our modern legal system, we have essentially four 
types of legal causes of action: contractual, tortious, 
equitable and statutory.  Contract law is intended to 
enforce the terms of an agreement of the parties, or 
alternatively to award monetary damages for breach 
of the agreement.8  The primary purpose of tort law is 
that victims should be compensated for their injuries 
and that those responsible should bear the cost of 
their wrongful conduct.9  Forcing wrongdoers to pay 
for the harm they caused is also intended to provide 
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incentive for everyone to engage in reasonable con-
duct.10  Equitable theories of relief are adopted by 
the courts in an effort to ensure a just result based on 
what they believe to be the public conscience.  If the 
judiciary declines to recognize a contract, tort or eq-
uitable theory of relief, the legislature may enact laws 
to create a new civil action.  Legislators are elected to 
office to codify public policy based on contemporary 
values.  The courts are duty bound to interpret and 
enforce these laws based on complex rules of statutory 
construction.  Ultimately, the courts are the arbiters 
of all of our legal disputes.

III. Examples Of Civil Actions
Jurisdictions around the country will have different 
laws — constitutional, legislative and judicial.  Legal 
theories from one state to the next are often similar, 
but the essential elements to prove a viable civil action 
will differ.  It would be impossible to delineate each 
and every cause of action and the differences from 
one state to the next.  Therefore, for purposes of il-
lustration, this article gives an overview of some legal 
theories that an insurer may encounter in the course 
of extra-contractual litigation in Florida.  

A. Bad Faith (And Other 
 Mistreatment Of Consumers)

Common Law Bad Faith.  When an insurer handles 
a claim against its insured, it has a duty to use the 
same degree of care and diligence as a person of 
ordinary care and prudence should exercise in the 
management of his own business.  This duty includes 
an obligation to settle where a reasonably prudent 
person, faced with the prospect of paying the total 
recovery, would do so.  Breach of this duty may give 
rise to a cause of action for bad faith against the in-
surer.11  A third-party bad faith action (that is, a claim 
against one’s own insurer for failing in good faith to 
settle a third-party’s claim, thus exposing the insured 
to liability in excess of the available insurance cover-
age), was recognized in Florida as part of the common 
law as early as 1938.12  The carrier is required to act in 
good faith to negotiate a settlement for the benefit of 
its insured, and not to protect its own interest alone.13  
Florida does not recognize a common law action for 
first-party bad faith.

Statutory Bad Faith.  In Florida, unlike many other 
states, the judiciary did not recognize a first-party bad 
faith action by an insured against his or her insurer.14  

Thus, unless the insured could allege an independent 
tort such as fraud, the only relief available on a first-
party claim was a cause of action for breach of con-
tract.15  The Legislature addressed this issue in 1982 
by the adoption of section 624.155, Florida Statutes, 
entitled merely Civil Remedy, which provides that 
any person may bring a civil action against an insurer 
when such a person is damaged by the insurer not at-
tempting in good faith to settle claims when, under all 
of the circumstances, it could and should have done 
so, had it acted fairly and honestly toward its insured 
and with due regard for his or her interests.16

Equitable Subrogation.  Typically, this legal theory is 
asserted by an insurer against third parties who caused 
a loss for which the insurer indemnified its insured.  
However, an excess carrier may bring an equitable 
subrogation action against a primary carrier under 
certain circumstances where the primary carrier has 
not acted in good faith, such as the primary carrier’s 
bad-faith failure to settle a claim against their com-
mon insured.17  Subrogation substitutes the insurer in 
for the insured whose debt the insurer paid, entitling 
the paying party to rights, remedies, or securities that 
would otherwise belong to the insured.  The object is 
to prevent injustice.  The essential elements of equita-
ble subrogation are as follows: (1) the subrogee made 
a payment to protect his or her own interests, (2) the 
subrogee did not act as a volunteer, (3) the subrogee 
was not primarily liable for the debt, (4) the subrogee 
paid off the entire debt; and (5) subrogation would 
not work an injustice to the rights of a third party.18 

Deceptive And Unfair Trade Practices.  Florida’s De-
ceptive and Unfair Trade Practices Act (FDUTPA),19 
is intended to protect the consuming public and le-
gitimate business enterprises from those who engage 
in unfair methods of competition, or unconscionable, 
deceptive, or unfair acts or practices in the conduct 
of any trade or commerce.20  FDUTPA has three ele-
ments: (1) a deceptive act or unfair practice; (2) causa-
tion; and (3) actual damages.21  A deceptive practice 
is one that is likely to mislead consumers.22 An unfair 
practice is one that “offends established public policy” 
and one that is “immoral, unethical, oppressive, un-
scrupulous or substantially injurious to consumers.23  
The measure of actual damages is the difference in the 
market value of the product or service in the condi-
tion in which it was delivered and its market value in 
the condition in which it should have been delivered 
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according to the contract of the parties.  Florida’s De-
ceptive and Unfair Trade Practices Act, however, does 
not apply to any person or activity regulated under 
laws administered Florida’s Department of Financial 
Services (formerly Department of Insurance).24

Unfair Claim Settlement Practices.  A statutory civil 
remedy is available to remedy unfair claim settlement 
practices based on an insurer’s failure to adopt and 
implement standards for a proper investigation, fail-
ure to promptly respond to communications in the 
course of a claim, denial of claims without a reason-
able basis, failure to provide a coverage position upon 
written request, failure to explain a coverage denial, 
failure to promptly notify an insured when additional 
information is needed to process a claim, and failure 
to pay undisputed amounts in a first-party property 
claim absent exigent circumstances.25

Refusal To Insure.  The refusal to insure or continue 
to insure someone solely because of race, color, creed, 
marital status, sex or national origin is impermissible 
and actionable.  Without a reasonable basis for refus-
ing to insure based on residence, age, occupation, or 
the location of the risk, these profiling markers are 
also actionable.  Refusal to insure an applicant un-
less he or she places other business with the insurer 
or a related entity is also generally prohibited and 
actionable.26

B. Misrepresentations
Fraud And Deceit.  Fraud and deceit requires proof 
of the following essential elements: (1) a false state-
ment of a material fact, (2) the representor’s knowl-
edge that the statement is false when made, (3) an 
intention that the representation will induce another 
to act on it, and (4) injury resulting from reliance on 
the false representation.27  In a fraud action, each ele-
ment must be plead with specificity.28  Even a material 
concealment could be actionable fraud, but only if the 
defendant had an actual duty to disclose the informa-
tion.29  Interestingly, while insurance adjusters gener-
ally cannot be held personally liable for negligence or 
bad faith,30 they may be sued individually for fraud 
that  they personally committed in the course of their 
employment.31  On the other hand, statements of 
opinion are not actionable “misrepresentations” giv-
ing rise to a cause of action for fraud.32  The factual 
contexts in which this cause of action could be as-
serted against an insurer are too numerous to list.

Fraud In The Inducement.  An action for “fraud in the 
inducement” is intended to prove that one party was 
duped to enter into an agreement with another party 
who never intended to honor the agreement.  The es-
sential elements are: (1) a promise to perform an act in 
the future, (2) intent (when the promise is made) not 
to carry it out, and (3) a fraudulent misrepresentation 
that one will perform in order to induce another to act 
on it.  In the insurance context, this action may be as-
serted when an insurer or its agent promises to procure 
more coverage than underwritten, or perhaps when a 
claim handler promises to pay for property repairs or 
medical care but does not do so.

Negligent Misrepresentations.  To state a cause of 
action for negligent misrepresentation, a plaintiff 
must allege that: (1) the defendant made a misrepre-
sentation of material fact that he believed to be true 
but which was in fact false, (2) the defendant was 
negligent in making the statement because he should 
have known the representation was false, (3) the 
defendant intended to induce the plaintiff to rely on 
the misrepresentation, and (4) injury resulted to the 
plaintiff acting in justifiable reliance upon the misrep-
resentation.33  The only difference between fraud and 
negligent misrepresentation is that in a fraud action 
the plaintiff must show that the defendant knew the 
false statement to be false, whereas with negligent 
misrepresentation a plaintiff need only show that the 
defendant failed to ascertain the truth or falsity of the 
misrepresentation.

Misrepresentations In Claim Handling.  Florida 
provides a specific statutory civil remedy for unfair 
claim settlement practices based on misrepresenta-
tions to an insured or other person with the intent to 
settle a claim on less favorable terms than provided for 
under the applicable insurance policy.34

C. Conspiracy Theories
Racketeering / RICO.  Florida’s RICO statutes35 were 
modeled after the Federal RICO statutes.36  If success-
ful, the plaintiff would be entitled to threefold dam-
ages, as well as reimbursement of attorneys fees. The 
essential elements of this action are: (1) criminal intent 
to further an endeavor which, if completed, satisfies 
all elements of a crime, (2) conduct or participation 
in an enterprise that is an ongoing organization with a 
common purpose, and functions as a continuing unit, 
(3) receipt of proceeds derived (directly or indirectly) 
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from a pattern of criminal activity, (4) a pattern of 
criminal activity, which includes committing, at-
tempting to commit, conspiring to commit or solicit, 
coerce or intimidate others to commit the crime, and 
(5) a crime listed in §772.102(1) (including theft, 
fraud, perjury, mail fraud, wire fraud, extortion, etc.).  
Notably, a crime does not actually have to be com-
mitted, just attempted or procured through others.  A 
pattern of racketeering activity may be found with as 
little as two incidents of racketeering conduct, if they 
have the same or similar intents, results, accomplices, 
victims, or methods of commission or that otherwise 
are interrelated by distinguishing characteristics and 
are not isolated incidents.37  However, the plaintiff has 
the burden to prove this action by clear and convinc-
ing evidence.  Moreover, if the defendant prevails and 
can prove that the lawsuit was brought without “sub-
stantial fact and legal support,” then the defendant is 
entitled  to recover attorney fees from the plaintiff. 

Civil Conspiracy.  Civil conspiracy is also viable as 
an independent common-law tort. The elements of a 
civil conspiracy are: (a) a conspiracy between two or 
more parties, (b) to do an unlawful act or to do a law-
ful act by unlawful means, (c) the doing of some overt 
act in pursuance of the conspiracy, and (d) damage to 
plaintiff as a result of the acts performed pursuant to 
the conspiracy.38  Generally, an actionable conspiracy 
requires an actionable underlying tort or wrong.39  
However, an action based on a civil conspiracy exists 
on its own where the plaintiff can show some peculiar 
power of coercion possessed by the conspirators by 
virtue of their combination, which an individual act-
ing alone does not possess.  There must be a malicious 
motive and coercion through numbers or economic 
influence.40  A single conspirator, who knows of the 
scheme and assists in it in some way, will be held 
responsible for all of the acts of his co-conspirators.41  
Moreover, the existence of a conspiracy and an in-
dividual’s participation in it may be inferred from 
circumstantial evidence.42 

D. Misappropriation And Excessive Charges
Unjust Enrichment.  Unjust enrichment is an action 
based on equity to reverse the amount the defendant 
profited unjustly, rather than awarding damages based 
on the amount of the loss suffered by the plaintiff.  
The essential elements of unjust enrichment are: 
(1) a benefit conferred on defendant by plaintiff, 
(2)  defendant’s appreciation of the benefit, and (3) 

defendant’s acceptance and retention of the benefit 
under circumstances that make it inequitable to retain 
it without paying the value thereof.

Civil Theft.  An action for civil theft is available under 
Florida Statutes § 772.11 if, with criminal intent, a 
person obtains property by fraud or false pretenses.  
It includes the intentional act of converting money 
entrusted to another to that person’s own use.43  This 
action allows recovery of treble damages and attorneys 
fees, but requires a written demand for treble damages 
in advance of litigation and provides a safe harbor 
cure period to avert a lawsuit.  The burden of proof 
is heightened from a standard civil action, requiring a 
proof by “clear and convincing evidence.” 

Illegal Dealings In Premiums.  Collecting a pre-
mium for insurance not provided, collecting excessive 
premiums, and imposing illegal surcharges are all 
proscribed and actionable.44

Quantum Meruit.  This equitable legal theory is 
based on the idea that even in the absence of a writ-
ten or oral agreement, a contract can be implied from 
the facts surrounding the business dealings between a 
plaintiff and a defendant.  It is typically applied to re-
imburse one person for the reasonable value of goods 
or services.  The elements of quantum meruit are: (1) 
plaintiff provided goods or services to defendant, (2) 
defendant assented to and received the benefit of these 
goods and services, (3) the circumstances are such that 
a reasonable person receiving this benefit normally 
would expect to pay for it.45

E. Conduct Involving Third Parties
Intentional Interference With Business Relations.  
The elements of tortious interference with a business 
relationship are: (1) the existence of a business rela-
tionship under which the plaintiff has legal rights (not 
necessarily evidenced by an enforceable contract); (2) 
the defendant’s knowledge of the relationship; (3) 
an intentional and unjustified interference with the 
relationship by the defendant; and (4) damage to the 
plaintiff as a result of the interference.46  For the in-
terference to be unjustified, the interfering defendant 
must be a third party — a stranger to the business 
relationship.47  A defendant is not a stranger to a busi-
ness relationship if the defendant has any beneficial 
or economic interest in, or control over, that relation-
ship.48  Additionally, the plaintiff must prove that the 
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defendant manifested a specific intent to interfere 
with the business relationship.49

 
Defamation.  Policyholders may claim that state-
ments made about them amount to libelous (written) 
or slanderous (oral) defamation.  To state a cause of 
action for defamation, a private person must allege (1) 
publication of (2) false statements about that private 
person, (3) with knowledge or reckless disregard of 
the falsity of those statements, (4) resulting in actual 
damages, and (5) the statement must be defamatory.50  
False statements of fact about a private person are 
not protected by the constitution, but expressions of 
opinion are protected.51  Whether a statement is one 
of fact or one of opinion is a question of law.52  To re-
cover, the plaintiff must prove injury to his reputation 
in the community.53  

F. Misuse Of The Legal System
When an insurer institutes legal action to resolve a dis-
pute with its insured,  the insured will often complain 
that the insurer’s exercise of its right to legal action to 
resolve the dispute is illicit harassment.  Usually, this 
is simply not so.  The following causes of action state 
viable theories of recovery.

Malicious Prosecution.  The elements of malicious 
prosecution are as follows: (1) a commencement or 
continuation of an original civil or criminal judicial 
proceeding, (2) its legal causation by the present de-
fendant against the plaintiff, (3) its bona fide termina-
tion in favor of the plaintiff; (4) the absence of prob-
able cause for such prosecution; (5) the presence of 
malice; and (6) damages resulting to the plaintiff.54  

Abuse Of Process.  The elements of abuse of pro-
cess are as follows: (1) an illegal, improper or per-
verted use of process by the defendant, (2 an ulterior 
motive or purpose in exercising the illegal, improper, 
or perverted process, and (3) injury to the plaintiff as 
a result of the defendant’s action.55  When process is 
used to accomplish the result for which it was created, 
regardless of whether it was brought for spite or other 
ulterior motive, there is no abuse of process.56

G. Failure To Procure Coverage
Promissory Estoppel.  An insurer can be estopped 
to deny coverage where an agent for the insurer rep-
resents to an insured that a policy covers a certain risk 
and the insured relies on such representation to his 

detriment.57  A cause of action for promissory estop-
pel has three essential elements: (1) a representation 
as to a material fact that is contrary to a later-asserted 
position, (2) reasonable reliance on that representa-
tion, and (3) a change in position detrimental to a 
prospective insured caused by the prospective in-
sured’s reliance on the promise.58  

Contract Reformation. The terms of an insurance 
contract may also be changed if the intent of the 
parties is not reflected by the written agreement.  To 
reform a contract, the plaintiff must establish that, as 
a result of a mutual mistake or a unilateral mistake by 
one party, coupled with the inequitable conduct of 
the other party, the insurance contract fails to express 
the agreement of the parties.59

Breach Of Contract To Procure.  An agent may be 
held responsible for negligent procurement or breach 
of a contract to procure coverage expressly requested 
by an insured or prospective insured.60   

Negligent Advice.  Policyholders may pursue an 
action against the insurer or the insurance agent for 
giving bad advice.  When an agent renders advice, he 
or she has a duty of reasonable care in doing so.61  On 
the other hand, the failure to volunteer information, 
without evidence that the insurance agent agreed to 
provide advice or that the insured reasonably expected 
such advice, does not constitute negligence or breach 
of contract.62

Breach Of Fiduciary Duty.  The elements of a cause 
of action for breach of fiduciary duty are as follows: 
(1) the existence of a fiduciary duty, (2) the breach 
of that duty, and (3) damages proximately caused by 
the breach.63  When it can be shown that a fiduciary 
duty existed between the agent and the prospective 
insured to provide advice, the agent may be liable 
for breach of that duty.  The factual circumstances 
of their interactions will dictate whether the agent is 
truly a fiduciary of the insured.  Usually, there has to 
be a long and close relationship between the insured 
and the agent, during which time there was a history 
of the agent providing advice and counseling to the 
customer that the customer reasonably came to rely 
upon.64  To establish a fiduciary relationship, a party 
must allege some degree of dependency on one side 
and some degree of undertaking on the other side to 
advise, counsel, and protect the weaker party.65  
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H. Emotional Distress
Emotional distress is different from “pain and suf-
fering.”66  Emotional distress is mental or emotional 
harm (such as fright or anxiety) that is caused by 
another and is not directly brought about by a physi-
cal injury, although it may manifest itself in physical 
symptoms.67

Intentional Infliction Of Emotional Distress.  To 
state a claim for intentional infliction of emotional 
distress, the plaintiff must allege: (1) deliberate or 
reckless infliction of mental suffering; (2) by outra-
geous conduct; (3) which conduct must have caused 
the suffering; and (4) the suffering must have been 
severe.68  The court will decide, as a matter of law,69 
whether the conduct alleged is so outrageous in 
character, and so extreme in degree, as to go beyond 
all possible bounds of decency, and to be regarded as 
atrocious, and utterly intolerable in a civilized com-
munity.70  In addition, a defendant that does nothing 
more than insist upon its legal rights in a permissible 
way cannot be held liable for intentional infliction of 
emotional distress even if the defendant is aware that 
its insistence upon its legal rights would be certain 
to cause emotional distress.71  The insurance cases in 
Florida allowing damages for intentional infliction of 
emotional distress involve denial or intentional delay 
of coverage for some mental or physical disability, 
together with suitably extreme circumstances.72  

Negligent Infliction Of Emotional Distress.  Usu-
ally, this cause of action will not be alleged against 
an insurance carrier.  Florida courts have generally 
followed the impact rule, which requires that, before 
a plaintiff can recover damages for emotional distress 
caused by the negligence of another, the emotional 
distress suffered must flow from physical injuries the 
plaintiff sustained in an impact.73  Alternatively, if the 
plaintiff suffered a physical injury as a result of being 
within sensory perception of physical injuries negli-
gently imposed upon a close family member, the ac-
tion meets the  bystander  test.74  To establish a cause 
of action for negligent infliction of emotional distress 
under the bystander test (1) the plaintiff must suffer a 
physical injury, (2) the plaintiff’s physical injury must 
be caused by the psychological trauma, (3) the plain-
tiff must be involved in some way in the event causing 
the negligent injury to another, and (4) the plaintiff 
must have a close personal relationship to the directly 
injured person.75      
 

IV. Conclusion
Lawsuits combining insurer bad faith with other 
common-law and statutory causes of action are com-
mon in today’s litigation environment.76  The civil ac-
tions identified above are by no means an exhaustive 
list.  Literally every wrong will be met with a theory of 
relief to remedy it.  If there is no existing civil action 
to address the limitless possible fact scenarios giving 
rise to extra-contractual liability, then rest assured that 
a creative lawyer will test the boundaries of existing 
law.  So long as there is a good-faith argument for the 
extension, modification, or reversal of existing law, a 
lawsuit is not frivolous.77  The best you can do is to 
focus on superior screening, training, and retention of 
qualified and knowledgeable personnel.  The next best 
thing you can do is to hire an excellent lawyer.
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