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TO ERR IS HUMAN; KNOWING WHO TO BLAME IS RISK TRANSFER

Defending premises liability claims requires eliminating or minimizing liability to the Defendant. Critically, this requires
implicating other entities. This can include other defendants, non-parties and Plaintiffs themselves. This article will provide a
summary of risk transfer methods, including indemnity, attributing liability to non-party defendants and attributing contributory
fault to plaintiffs.

Contractual Indemnity

Indemnity is the principle of law which allows one defendant to shift his entire loss to other responsible defendants.
Indemnification claims may be contractual or equitable in nature. 1

“A contract for indemnity is an agreement by which the promisor agrees to protect the promisee against loss or damages by
reason of liability to a third party.” 2  “Indemnity contracts are subject to the general rules of contractual construction; thus an
indemnity contract must be construed based on the intentions of the parties.” 3  Accordingly, “[i]n cases involving contractual
indemnity, the terms of the agreement will determine whether the indemnitor is obligated to reimburse the indemnitee for a
particular claim.” 4  Indeed, contractual indemnity is intended to offset the concept of common law indemnity, which “shifts the
entire loss from one who, although without active negligence of fault, has been obligated to pay, because of some vicarious,
constructive, derivative, or technical liability, to another who should bear the costs because it was the latter's wrongdoing for
which the former is liable.” 5

Although contracts with indemnity agreements which offer indemnification for one's own negligence are disfavored in Florida
and strictly construed, 6  these indemnity agreements are generally upheld under certain conditions. 7  A general provision
indemnifying the indemnitee “against any and all claims,” standing alone, is not sufficient. 8  Rather, “an indemnity agreement
which indemnifies against the indemnitee's own negligence must state this in ‘clear and unequivocal language.”’ 9  Accordingly,
for an indemnity clause to indemnify against an indemnitee's own negligence, “the agreement or contract must expressly state
that such liability is undertaken by the indemnitor.” 10

Further, the principle of contractual indemnity is subject to statutory modification or modification by case law. Indeed, there
are several statutes that the Florida legislature has enacted which affect the right to obtain indemnity against liability for tort
claims, some which have been enacted for purposes of public policy.

Landlord-Tenant

For example, with respect to the Florida Residential Landlord and Tenant Act, specifically section 83.47, Florida Statutes, a
provision in a rental agreement that limits a landlord's liability to the tenant or vice versa is prohibited and is considered void
and unenforceable. 11
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Despite this provision, there has still been litigation over potential exceptions to section 83.47, Florida Statutes, such as in
the matter Ray v. Tampa Windridge Associates, Ltd. 12  Pursuant to section 83.51(2)(a)(2), Florida Statutes, “unless otherwise
agreed in writing ... a landlord ... shall, at all times during the tenancy, make reasonable provisions for ... locks ...” 13  The
landlord in Ray contended that section 83.51(2)(a) permits a landlord-tenant agreement, relieving the landlord of its statutory
duty to make reasonable provisions for locks following injuries to one of its tenants at the hands of an intruder to the tenant's
apartment complex. 14  The Court in Ray did not reject this argument. Indeed, upon its review of the landlord-tenant agreement,
the agreement did not dispense of the duty of the landlord to make reasonable provisions for locks. Rather, the landlord-tenant
agreement included a provision expressing the tenant's understanding that the landlord “will not check the lock after the tenant
moves into the apartment and a provision saying that the landlord does not guarantee the tenant's personal security or other
effectiveness of the locks.” Effectively, the landlord-tenant agreement shifted this duty to the tenant and precluded liability of
the landlord for breach of its duty to make reasonable provisions for locks. The Court held that this provision was prohibited
under section 83.47, Florida Statutes.

Parent-Child

As a general rule, “a pre-injury release executed by a parent on behalf of a minor child is unenforceable against the minor or the
minor's estate in a tort action arising from injuries resulting from participation in a commercial activity.” 15  In Claire's Boutiques
v. Locastro, 16  Florida's Fourth District Court of Appeal extended the reasoning in Kirton to *31  indemnification agreements
by invalidating a contract that required a parent to indemnify a commercial entity for that entity's negligent actions that injured
the parent's child. In reaching its decision, the District Court noted that the provision at issue in Locastro conflicted with the
public policy expressed in Kirton, which “requires the state ‘to assert its role under parens patriae to protect the interests of
the minor children’ where ... indemnity, would impact a child's well-being and leave a parent with the prospects of bearing the
financial burden caused by the negligence of the activity provider ...” 17

Common Law Indemnity

The second category of indemnity is common law indemnity. Common law indemnity is an equitable remedy. 18  Like
contractual indemnity, common law indemnity “shifts the entire loss from one who, although without active negligence or fault,
has been obligated to pay, because of some vicarious, constructive, derivative, or technical liability, to another who should bear
the costs because it was the latter's wrongdoing for which the former is held liable”. 19  To plead a cause of action for common
law indemnity in Florida, the party seeking indemnity must allege three elements: “1) that he is wholly without fault; 2) that the
party from whom he is seeking indemnity is at fault; and 3) that he is liable to the injured party only because he is vicariously,
constructively, derivatively, or technically liable for the wrongful acts of the party from whom he is seeking indemnity.” 20

Wholly Without Fault

The party seeking indemnity must first show it is without fault. 21  Even slight fault will preclude recovery under common law
indemnity. A party's fault or lack thereof is a factual matter left for the jury. 22  However, there have been instances where directed
verdict was warranted where there was no record evidence of a premise owner's active negligence. 23  For instance, a premises
owner was entitled to a directed verdict where the escalator installer negligently installed an escalator with no evidence of active
negligence on part of the premises owner. 24  By extension, such premises owner would be entitled to summary judgment under
the new standard. 25  Conversely, a premises owner would have some fault if it knew of a dangerous condition and allowed
it to remain. 26

The Party from Whom Indemnity Is Sought Is at Fault

The party seeking indemnity must show the other party is at fault, such as a reseller of a defective or harmful product who
may seek common law indemnity against a manufacturer where the reseller was not involved in the design, manufacturing
or marketing of a product. 27  In addition, a hotel may seek indemnity against a shower door fabricator where the glass of
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the shower door spontaneously shatters into small pieces and the hotel is only “vicariously, constructively, derivatively or
technically liable.” 28

Special Relationship

The term “special relationship” merely describes a relationship which makes a faultless party only vicariously, constructively,
derivatively, or technically liable for the wrongful acts of the party at fault. 29  The absence of a special relationship precludes a
common law indemnity claim. For instance, courts denied a common law indemnity claim brought by a landlord and premises
owner against his tenant where the landlord had control over the condition of the premises. 30  Active negligence, even if slight,
of the party, seeking common law indemnity also precludes a claim under the doctrine. 31

Procedural Considerations for Indemnity

An action for indemnity may be brought either as a third-party action, crossclaim, counterclaim or independent action. A third-
party action is appropriate where the indemnitor is not a party to an underlying action. 32  A crossclaim is appropriate where the
indemnitee and indemnitor are co-parties. 33  A counterclaim is appropriate where the indemnitee and indemnitor are opposing
parties. 34  An independent action is generally appropriate in any circumstance. However, the opposing party will likely seek to
consolidate the actions. While courts have broad discretion in consolidating actions, consolidation may be mandatory in certain
indemnity actions. 35

Non-Party Defendants

Florida law allows for apportionment of damages to non-parties by placing them on the verdict form. 36  Non-parties are typically
referred to as Fabre defendants. A defendant seeking to apportion liability to the Fabre defendant must “describe the nonparty
as specifically as practicable, either by motion or in the initial responsive pleading when defenses are first presented”. 37  As a
practical matter, Fabre defendants are identified in the affirmative defenses. If a Fabre defendant is later discovered, a defendant
may move to amend any affirmative defense to include the newly discovered Fabre defendant. A Fabre defendant's liability is
generally a matter for the jury. A Fabre defendant's fault must be proven by the party asserting their liability by a preponderance
of the evidence. 38

Comparative Negligence of Plaintiff

Before the passage of HB 837 in 2023, Florida was a pure comparative negligence state where each party was apportioned
liability based on its percentage of fault. 39  In passing HB 837, the Florida legislature modified Florida comparative negligence
to bar a plaintiff from recovery if their negligence is greater than 50%. 40  Where comparative *32  negligence is alleged, the
trier of fact must hear the totality of fault' of each side,” i.e., the specific acts of negligence of each party. 41  A defendant must
plead a plaintiff's comparative negligence as an affirmative defense. 42  Special verdicts are required in all jury trials involving
comparative negligence. 43  However, plaintiffs cannot be charged with comparative fault in intentional tort actions. 44  Further,
a premises owner cannot shift liability to a party committing an intentional tort in a premises liability action based on an
intentional tort. 45

Conclusion

In practice, a well-drafted indemnity agreement may provide security to the indemnified party by eliminating the risks inherent
in a commercial transaction. To maximize the beneficial aspects of contractual indemnity, the risks discussed above must be
identified and analyzed proactively to tailor the indemnity agreement to the specific needs of the parties to the transaction.
Nevertheless, attorneys defending premises liability actions should always look to transfer risk to anyone. This includes any
party or non-party that created, altered or had a duty to maintain the allegedly dangerous condition.
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EDITOR'S NOTE: Assessing the potential for risk transfer is an essential step in defending premises liability claims.
Contractual indemnity is one aspect of risk transfer, but practitioners should be aware of the ways statutory law and common
law affect the right to indemnification.
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